Occam's razor ("Among competing hypotheses, favor the simplest one")7 is of little help here. There are no simple hypotheseseverything seems to conspire to make a bad situation worse. Moreover, despite abundant speculation, no one has yet come up with the silver bullet for reform.8 So why don't doctors and lawyers, who consume health care themselves, get their act together and do something about it?
Into this morass comes Peter D. Jacobson9 to offer cold comfort and a fiduciary band-aid with Strangers in the Night: Law and Medicine in the Managed Care Era, which illuminates why doctors and lawyers often have a hard time working with each other. The book promises to "explain ... how the legal system helps shape health care delivery and policy, explore ... new ways of looking at the relationship between law and medicine, and reflect ... on why it all matters" (book jacket). Professor Jacobson does manage to do that in the course of this purportedly limited examination of law and managed care, which he defines as "the generic name for the new health care delivery system ... characterized by large patient populations within integrated [i.e., combining financing and provisions of health services in one entity] delivery systems" (p. 7). By the end of the book, however, one is left with a depressed sense that things could get a whole lot worse for all of us, not just for doctors and lawyers, before we just might -with luck -restructure the whole shooting match into a more humane and efficient health care delivery system. 10 
II. HISTORY
Managed care is not the only battleground on which legal dilemmas involving doctors and lawyers have played out over the years, and Strangers in the Night traces these other controversies in brief historical arc to show that medical and legal professionals have sometimes worked in concert (i.e., on public health issues and ridding the profession of charlatans) (p. 33), whereas at other times they have been at swords' point (i.e., during malpractice lawsuits or antitrust litigation) (p. 28). Too often overlooked, they have also long worked in relative harmony on routine contract and other legal matters. Professor Jacobson points out that notwithstanding the ebb and flow of various legal problems over the years, relationships between the two professions had more or less stabilized by 1965, with clearly understood rules relating primarily to medical malpractice litigation. But then Medicare and Medicaid interjected a monumental federal presence into health care financing through the Social Security Act of 1965,11 and that "changed everything" (p. 57).
Strangers in the Night explores the way the relationship between law and medicine evolved as regulation designed to protect the government's substantial post-1965 financial investment in health care proliferated over the intervening years. The book shows how, in response to the massive influx of federal money into health-service reimbursement, accompanied by increasing government oversight over expenditures, the law's focus on health issues has shifted from its former preoccupation with liability questions to its present focus on issues more related to the functioning of a $1.7 trillion dollar business sector.12 Professor Jacobson opines that law itself has "become a central force in the development of health care" in the process (p. 35).
Both doctors and lawyers are inevitably involved in many of the controversies associated with managed care in general and Medicare and Medicaid in particular. These problems tend to play out primarily and often uncomfortably for doctors on legal and political turf, and therein lies much of the problem so far as cooperative problem solving is concerned. Doctors, educated to exercise control in medical environments, feel understandably ill-at-ease, vulnerable, and often resentful because lawyers control the rules of the legal games in which they are forced to participate. In fact, one especially aggrieved member of the American Medical Association's House of Delegates (Magazine), at 26 ("No, it's not 1994; it's 2004. And believe it or not, we have more problems today than we had back then."). introduced a policy resolution for debate at the 2004 annual meeting stating that, notwithstanding the Hippocratic Oath, a physician's outright refusal to provide medical care for plaintiffs' lawyers and their spouses should not rise to the level of unethical conduct.13
The Social
Although physicians usually have little problem dealing with the kinds of ambiguity and uncertainty inherent in medical practice that make patients anxious, doctors feel acutely at risk when unfamiliar legal processes and strange legal rules govern their own destinies.1 4 The lawyer's stock answer of "that depends" when queried about what "reasonable" professional conduct or patient expectations means does not reassure them. This physician uneasiness in alien professional territory is not irrational given medical training encouraging them to take control of illness, and it can be downright disabling when doctors have a personal stake in the medical controversy at hand. Moreover, a plaintiff's allegation of carelessness regarding human life and health cuts far more deeply into a defendant-physician's psyche in medical malpractice litigation than does a garden-variety negligence claim alleging mere disregard of responsibilities relating to property. For these and many other reasons, doctors do not usually regard lawyers as their natural allies when it comes to problem solving, and lawyers often return the compliment.
Although Professor Jacobson's introduction forthrightly professes a restricted scope for his book, don't let that deceive you. He states that his inquiry "is concerned with the cases brought by patients to recover damages after the failure to receive expected health benefits or after medical intervention went awry" (p. 1), but the scope of the book extends far beyond the cases themselves. Intentionally or not, it spotlights the inadequacies of our fragmented and competitive system for delivering health care in the course of proffering a way to balance the conflicting claims of individuals and societal groups for limited health care resources.
III. C OMPETITION IN H EALTH C ARE
For better or for worse, the United States has structured its health care delivery system on the competitive model. Once the command and-control regulatory measures the government passed in the 1970s as an exercise in fiscal self-preservation when Medicare and Medicaid 13. Stephanie Francis Ward, Lawyer, Heal Thyself· AMA Proposal Advocates Refusing Medical Treatment to Plaintiffs Lawyers, ABA J. E-REPORT (June 11, 2004) , http://www. abanet.org/journal/ereport/jnllama.html. Many physicians at the annual meeting denounced the proposal, and the sponsor asked that it be withdrawn. Doctor were enacted failed to tame rapidly escalating health care costs, competition was seen as the answer.1 5 Instead of performing according to the neoclassical paradigm to drive the price of health care services down and the quality up, however, health care competition has been famously unsuccessful in its attempt to rein in still relentlessly increasing costs. 16 Moreover, widely publicized medical-systems errors, 17 among other problems, testify to this country's many deficiencies in health care quality.18 Many physicians blame managed care for precipitating these deficiencies by circumscribing their clinical autonomy, but little evidence exists that patient care has deteriorated since the advent of managed care.19
Many doctors have a hard time grappling with the fact that competition creates losers as well as winners, and doctors rebel against sometimes being on the losing end of things under managed care. Lawyers, on the other hand, have been trained to expect and accept the inevitability of winning and losing in their professional lives. In the words of Daniel Oliver, former Federal Trade Commission Chairman, part of the explanation for widespread physician dissatisfaction with managed care lies in the fact that "[a]ll of these years doctors have spent their political energies fighting socialized medicine. Now suddenly, they find they've been blind-sided by capitalism."2 0 15. Victor R. Fuchs, The "Competition Revolution" in Health Care, HEALTH AFF ., Summer 1988, at 5 (1988) (discussing how, during the 1980s, the government adopted the philosophy that "America's health sphere could position itself best for the future by employing market principles to allocate scarce resources"). IV. MANAGED CARE AND THE EMPLOYEE RETIREMENT INCOME SECURITY ACT OF 1974 ("ERISA")
The cost/quality tradeoff inherent in competition that produces winners and losers is actually nothing new in health care, although it used to be relatively hidden. Professor Jacobson traces the relationship between law and medicine through a great swath of history -the years 1800-1965 -reiterating his theme that the professions have not always been antagonistic to one another. As he rightly notes, the 1965 enactment of the Medicare and Medicaid programs21 injected a substantial government presence into the health care mix. It set the stage for expansion of managed care twenty-five years later by pumping vast new sums of money into the health sector and the government increased its oversight because it didn't want to pay for unnecessary services.22 In recent years, however, managed-care organizations ("MCOs") have been stung by the well-publicized subscriber backlash against their cost-containment efforts, most famously articulated by Helen Hunt's character's diatribe against her son's health insurer, which drew cheers from movie audiences in As Good as It Gets.23 As a result of this consumer backlash -and other factors24 -managed-care plans have now pulled back on their more aggressive cost-containment practices25 and scholars are writing ar ticles with titles like "The Death of Managed Care as We Know lt."26
Cost pressures can hardly disappear, however, for an industry that is primarily financed by government and employers, and accounts for approximately -depending on the state of the economy at any given moment -fourteen percent of gross domestic product. 27 With managed care now in retreat and payors in revolt, these pressures will inevitably have to be addressed by other cost-containment mechanisms, such as the larger co-pays and deductibles that are increasingly common in today's health insurance plans.28 Whatever method is instituted to control costs, however, is surely guaranteed to generate a whole new round of legal controversies. These disputes may have to be adjudicated with slightly different rules, but once again they will force medical professionals onto legal turf to help resolve them. The trick will be for insurers to come up with cost containment mechanisms that come as close as possible to a win/win scenario for all relevant parties. Professor Jacobson believes he can take us in that direction with his fiduciary theories.
Strangers in the Night uses the negligence cases set forth in the introduction to highlight the conflicting legal positions of otherwise similarly situated patients attempting to recover against the managed care health insurers who have denied them the purportedly necessary care advocated by their physicians. In Professor Jacobson's view, the marked differences in their litigation outcomes depended solely on whether they were subscribers to an BRISA-qualifying employer underwritten plan. He uses the artificial bifurcation of subscriber/ patient remedies these cases expose as a springboard to explore the many ways in which managed care has affected health care delivery over the past two decades.
The BRISA conflict has arisen because Congress preempted state tort-law recovery (and state insurance regulation) against BRISA qualifying "employee welfare benefit plans" when it enacted BRISA to effectuate pension reform.29 In lieu of state tort recovery, Congress provided a federal remedy to employees claiming wrongful denial of benefits; that provision forces the employer to provide any benefits courts deem to have been wrongly withheld. 30 BRISA was passed in 1972, a full decade before managed care began to take hold in comprehensive fashion in this country. Thus Congress almost certainly did not specifically intend its statutory prohibition against state-court tort recovery to apply to BRISA-qualifying health-insurance plans, those "employee welfare benefit" plans which just happen to be employer funded instead of underwritten by third-party insurers. Lower federal courts, increasingly unhappy with the anomaly of bifurcated remedies, have kept trying to find ways to circumvent pre emption and permit tort recovery against BRISA insurers in order to 28. John K. Iglehart, Changing Health Insurance Trends, 347 NE W ENG. J. ME D. 956 (2002) (describing how insurance companies have responded to increasing health care costs by requiring consumers to "assume greater financial responsibility for the decisions they make when selecting insurance benefits and seeking medical treatment"). 30. Id. at § 1144(a) (providing that ERISA "supersede(s] any and all State laws insofar as they may ... relate to any employee benefit plan"). permit recovery for their hapless insureds. 31 Congress has had ample opportunity to amend ERISA if it believed judicial interpretation of the statutory wording to be erroneous, but has not chosen to do so thus far. 32 Among the reasons is the fear that an onslaught of litigation against managed care plans will raise overall health care costs, which in turn will end up having to be reflected in higher Medicare and Medicaid payouts for health care.
The Employee Retirement
MCOs fly the banner of contract law (supported by ERISA) to uphold their coverage limitation decisions, while allegedly harmed subscriber/patients keep trying to challenge insurer decisions to deny them "necessary" care via tort liability. Subscriber/patients have on the whole been relatively unsuccessful in getting past ERISA's bar on state tort recovery, but some courts have been chipping away at ERISA's blanket immunity nonetheless. 33 Professor Jacobson believes that the fiduciary concept, imposing "duties on health care plans to ensure that medical decisions are not compromised by cost containment objectives" (p. 5), points to an easier way for us to extricate ourselves from this legal dilemma, and he builds a' plausible case to support his proposal.
Some courts have shaped -some might say warped -the legal doctrine applying to MCOs in order to cope with ERISA-imposed legal constraints. These constraints are, in the exasperated words of Judge William Young, "tragic ... [and] cry out for relief,"34 because the federal legislation requires courts to treat similarly harmed patients insured by ERISA-qualifying plans differently from their non-ERISA-insured counterparts. 35 Furthermore, within the category 31. See, e.g., Horvath v. Keystone Health Plan E., Inc., 333 F.3d 450, 463 n.11 (3d Cir. 2003 ) (construing ERISA's preemption clause to exclude cases involving claims over treatment or quality of care); Roark v. Humana, Inc., 307 F.3d 298, 302 (5th Cir. 2002) , cert. granted sub nom, Aetna Health Inc. v. Davila, 124 S. Ct. 462 (2003) (identifying plaintiffs claims as mixed eligibility and treatment decisions subject to Texas medical malpractice law permitting lawsuits against managed-care plans); Lazorko v. Pa. Hosp., 237 F.3d 242, 249 (3d Cir. 2000) (finding that decisions to deny treatment are subject to "claim(s] about the quality -and not the quantityof benefits provided" and fall "outside the scope of ERISA's express preemption"). of ERISA insureds courts make further distinctions; some patients seeking recovery after receiving poor-quality care may be permitted access to state court to press their tort claims, but those challenging benefit determinations before services are rendered are theoretically limited to the ERISA federal remedies. Professor Jacobson proposes to apply fiduciary responsibilities to managed-care insurers to cope with these anomalies.
Perhaps Justice Ginsburg's concurring opinion in the
Unfortunately for his proposal, the Supreme Court has been busily undercutting this potential remedy with its recent decisions, at least for BRISA-qualifying plans. In the Court's 2000 opinion in Pegram v. Herdich,36 it held that an insurer's mixed treatment-/benefit-eligibility determinations do not qualify as just fiduciary decisions for purposes of triggering ERISA's more generous fiduciary remedies. 37
Subscribers to non-ERISA plans are, however, still free to invoke fiduciary remedies in state court when they believe they have wrongfully been denied care. Although a national managed care patients' rights statute could effectively repeal ERISA's ban on state tort recovery, the events of 9/11 diverted Congressional attention from proposed patients' rights legislation which would have done just that. The proposed legislation had passed both houses but had not yet been reconciled in a final bill. 38 A federal managed-care patients' bill of rights may now be in danger of becoming an idea whose time has passed. Nonetheless, federal courts could conceivably still continue cutting back on the ERISA ban's effectiveness with increasingly narrow interpretations of the statutory language. 39 Strangers in the Night makes an interesting foray into historical precursors to the current relationship between the judiciary and managed care by analogizing to the way the judges have reacted to other quickly emerging industries and to sweeping transformations of REV. 631, 638-39 (1999) existing industries. Jacobson shows that courts tend to modify their legal reasoning over time in a gradual process which at first protects the nascent industry by relying on contract law principles. That process gradually evolves, as the industry matures, into a more sophisticated jurisprudence more accommodating to injured plaintiffs. Courts do this by recognizing tort remedies as a way to impose accountability on these new ways of doing business (pp. 70-91). Taking the emergence of railroads in the nineteenth century along with the manufacturing transformations wrought by the introduction of mass production in the early twentieth century as his examples, Professor Jacobson analyzes the way courts have tended in the past to adapted contract and tort legal rules to fit the new economic realities. He suggests that today's judges might study their history in order to think more creatively about the possibilities for fiduciary remedies. If they do, they might achieve "a more sustainable legal regime for challenging policy conflicts created by managed care" (p. 31).
After examining legal doctrine "at the boundary of tort and contract" for lay readers, Professor Jacobson fleshes out his reader's understanding of those sometimes-slippery concepts in the context of litigation against managed-care organizations. These entities, like the railroads and mass production of prior centuries, offer "something new" because they integrate health care financing with service delivery. He also does a crisp, workmanlike job exploring the nuances of a complex set of relationships among, and interests held by, the various current stakeholders in the health care enterprise (p. 218).
Strangers in the Night takes on the task of figuring out what the judicial and legislative responses to managed care actually mean to doctors and patients as two of these major stakeholders. According to Professor Jacobson, "[b]y not interfering with managed care's financial incentives, the courts have subordinated the physician patient relationship to the dictates of the marketplace" (p. 2). The decided cases show that many, if not most, patients find it difficult, if not impossible, to hold MCOs themselves accountable for the quality of care they so prominently advertise and finance. Physicians have achieved no greater success in their attempts to challenge the MCO cost-containment policies that they allege compromise patient well being, though one might well question the assertions of these stakeholders that quality of care has really been compromised in specific cases. 40 The author's general point that courts have not been particularly friendly to these lawsuits, in at least some small part because they fail to appreciate the complexities of modern health care delivery, rings true nonetheless.
Professor Jacobson finds this judicial deference to the power of managed care ironic, and offers the fiduciary-duty approach of the final part of his book as an alternative strategy for reconciling the tension between law and medicine in the era of managed (or "post managed") care. The unifying fiduciary concepts attempt to reconcile the individual patient's "desires" for medical services with all patients' "need" for care. The cost/quality dilemma again, but this time at a higher and better-informed level. The book revisits the torts/contracts debate permeating prior chapters, and concludes that "neither ... is adequate for balancing resource allocation tradeoffs" (p. 4). Professor Jacobson acknowledges the "messiness" of his fairly amorphous fiduciary standard for resolving managed care disputes, but points out that its elastic contours are well-suited to the gradual emergence of judicial doctrine.
Professor Jacobson's prescription for balancing the competing claims of individual patients and societal groups to health care resources by applying fiduciary concepts is a creative but complicated halfway measure. Regrettably, it would probably require intensive judicial oversight at the outset until well-recognized standards develop. While Jacobson believes courts are up to that task, he may be overly optimistic about the enthusiasm of the judiciary for becoming deeply embroiled in mixed questions of economics and medicine on a regular basis. Nonetheless, he believes that "policymakers need not choose between polarized options of unfettered physician autonomy .. . versus strict cost containment" (p. 1). Instead, they can utilize his fiduciary approach to "maintain ... managed care's ability to control costs, but in a way that is far more deferential to physician autonomy and restores the primacy of the physician-patient relationship" (p. 1).
That certainly sounds like motherhood and apple pie to the medical profession, but the author then sets about explaining why the rest of us shouldn't consider it just another slice of pie-in-the-sky. His analyses of the nature of the medical and legal professions and the differences between them are on point, and help to explain why they have not done a better job of working together on better resolving managed care issues (pp. 9-17). The section on 'shared values is somewhat less successful and a bit strained in parts (pp. 17-22) . For example, his sixth "shared value," that both doctors and lawyers are solely responsible for the quality of services they provide (p. 22), is simply not so. The whole point of many patient lawsuits against MCOs is the allegation that MCOs can be equally responsible with doctors or even solely responsible for the poor quality of care some subscriber/patients receive.41
